Respondent's counsel agreed that the complainant must
establish that his claim of discrimination has merit.  How-
ever, counsel further asserted that.any temporary reinstate-
ment order must be in accord with -the standard provided under
the Federal Rules of Civil Procedures for temporary court
orders issued pursuant to Federal Statutes.  Counsel suggested
that the standard to be applied in this case is whether or not
the complainant can establish that there is a reasonable like-
lihood of success on the merits of his case (Tr. 19).

MSHA's counsel disagreed with the respondent's argument,
and he asserted that the term "frivously brought" should be
applied in the context of whether the complainant acted
frivously in filing his complaint and not whether the com-
plaint itself is frivolous.  In the instant case, counsel
asserted that the complaint has a degree of merit which estab-
lishes that it is not frivolous, but well justified and
meritorious (Tr. 22-23).

At the close of MSHA's case, the respondent moved that
the application for temporary reinstatement be denied on the
ground that the*evidence presented in support of the applica-
tion is insufficient to support the complainant's temporary
reinstatement (Tr. 187).

Respondent also asserted that there are compelling
medical reasons for denying the complainant's temporary rein-
statement.  Counsel pointed out that Mr. Jackson has not
demonstrated that he is physically fit and able to perform
his job without subjecting the respondent to liability for
additional and future injuries with respect to Mr. Jackson's
hearing situation and his back, neck, body, and stomach condi-
tions.  Counsel asserted that Mr. Jacksonfs doctor has rated
him 10 percent disabled and has also indicated in his work
release report that Mr. Jackson is subject to injury in some
greater degree than would normally be expected of an employee
(Tr. 188),  He also confirmed that Mr. Jackson's claim for
permanent disability is still pending.

MSHA's counsel conceded Mr. Jackson's 10 percent perma-
nent disability, but asserted that with the exception of his
ear doctor, his other doctors have released him for work with-
out limitation.  Counsel also conceded that Mr. Jackson's
disability may subject him to pain from time to time, but
asserted that it would not incapacitate him or more likely
subject him to injury (Tr. 190).

In response to the motion to dismiss, MSHA's counsel
asserted that the testimony of Mr. Jackson and Inspector
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